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I
Introduction
Could the First Amendment' protection provided to the news
media today harm - unjustifiably and unnecessarily - the scope of
First Amendment protection given to other sectors of the media?
Parsed differently, are some members of the media, notably
mainstream journalists and news organizations acting in the name of
a free press, doing a distinct disservice to the First Amendment rights
of other members of the media; specifically, the entertainment
industry and the tabloid press? The answer appears to be yes. Some
segments of the media industry are harming their brethren and,
concomitantly, damaging the very blanket of constitutional
protection under which all media entities must seek shelter.
The purpose of this article is to explore this irony by articulating
and explicating what appears to be a growing but disturbing interplay
of influence between news coverage of tragic events and subsequent
resulting legal actions that directly affect the First Amendment rights
of other aspects of the media. In particular, saturation news coverage
of incidents, such as the death of Princess Diana of Wales and the
shooting at Columbine High School, seems to spawn lawsuits and/or
legislative initiatives that jeopardize not only the rights of the news
media, but also other media products such as movies, video games,
and music.
Alarmingly, in both cases, high-profile journalistic coverage
produced arguably false public perceptions of reality and media
culpability - a false perception that the paparazzi were to blame for
Diana's death, and a false perception that school violence was rapidly
escalating due to violent media content - that set the stage for the
legislative responses targeting the media. False and/or hysterical
images perpetrated and perpetuated by the news media led, at least
in part, to flawed efforts to influence and affect public policy.
The problem for the news media is that long after coverage of
these events has faded and public attention has dissipated, the First
Amendment repercussions remain. When the First Amendment
1. The First Amendment to the United States Constitution provides in relevant
part that "Congress shall make no law ... abridging the freedom of speech, or of the
press." U.S. Const. amend. I. The Free Speech and Free Press clauses have been
incorporated through the Fourteenth Amendment Due Process Clause to apply to state
and local government entities and officials. Gitlow v. N.Y., 268 U.S. 652, 666 (1925).
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rights of some members of the media, be it the Hollywood
entertainment industry or the paparazzi, are harmed, there is a very
real danger of trickle-down censorship that eventually will affect
other members of the media family, namely journalists
The chain of events in this process usually unfolds as follows: 1)
a tragic or violent death occurs somewhere in the world; 2) the news
media immediately hype this distressing event with massive coverage
that is all but impossible to avoid in the days that follow and thereby
place it on the public's agenda; 3) the media coverage provokes a
response from a public eager to pinpoint a source of blame or
explanation; 4) a ready target of blame suggested in the journalistic
coverage that absolves individuals of responsibility and that the
public latches on to is a media product or a media activity; 5) the
public response catches the attention of both attorneys for the victim
or victims and legislators looking to please constituents; 6) attorneys
file lawsuits against the offending media product or activity, and/or
legislation is proposed that threatens to curb that product or activity;
7) media coverage of the event fades away - unless related events
occur proximate in time to the triggering event - while the lawsuits
and legislation linger.
This final step is important because it suggests a disconnect
between the news cycle and the legal cycle. While the news spotlight
tends to fade almost as quickly as it is cast, the legal process moves
more slowly, grinding along long after the spotlight dissolves. But if
the event never recaptures the media spotlight, it may be that the
threatened legislation languishes and, like the fading media glare,
passes away.
The remainder of this article illustrates the process described
above. It uses the death of Princess Diana and the shooting at
Columbine High School to paint the picture of this phenomenon as it
has played out in the past four years. These two incidents are
particularly relevant because they occurred several years ago -
2. The concept of a "media family" including both journalistic and entertainment
sectors is appropriate today given the increase of conglomeration in the communications
industry and a growing sense of synergy and cross-promotion between the news and
entertainment sectors of the same entity. See generally Paul Farhi, How Bad is Big? Am.
Journalism Rev., 29 (1999) (discussing mega-mergers in the media business that have
created media-entertainment conglomerates of unprecedented size). Journalism has
simply become a subsidiary operation -- one of many components, in fact - inside the
workings of global conglomerates. See Bill Kovach & Tom Rosenstiel, The Elements of
Journalism: What Newspeople Should Know and The Public Should Expect 32 (Crown
Publishers 2001).
August 1997' and April 1999,4 respectively - allowing sufficient time
to pass to witness and observe the process as it evolves. In the case of
Columbine, the process continues to unfold to this day.
The two cases are also important because they reveal how media
coverage of subsequent tragic events is necessary to sustain
legislative momentum. Proposed federal anti-paparazzi legislation
has gone nowhere after an initial frenzy following Diana's death. In
part, this is because no further Diana-like tragedies have occurred,
and because it turned out that the initial media-created perception
that members of the paparazzi were culpable for Diana's death was
simply wrong.
In contrast, a sporadic number of school shootings, such as the
one in Santee, California in March 2001,' have kept media attention
and, in turn, public and legislative attention focused on the allegedly
harmful effects of media products on youths. However, as with the
Diana tragedy, massive media coverage of school shootings has
created a false perception - a perception, in this case, that school
violence is escalating rapidly and that media products are directly
responsible for this disquieting phenomenon.
In the course of analyzing these incidents, this article also
examines the watchdog role of the media as well as other conceptions
of the responsibilities, duties and functions of the press in reporting
events. This examination is important because it suggests that while
the media have a duty to cover tragedies, the typical high-volume but
decontextualized and episodic reporting today - reporting replete
with journalistic narratives that seek rapidly to assign meaning and
cast blame - performs a disservice both to the media generally, and
to the First Amendment specifically. In particular, the news media
frame a reality6 for the public (and, in turn, for lawmakers and
attorneys) in which media activities and products are blamed for
causing real-world tragedies, especially when those tragedies are
3. See generally Christopher Burns, Chased by Press in Paris Tunnel; Diana Killed
in Car Crash with Dodi, Chi. Sun-Times 1 (Aug. 31, 1997) (describing the August 1997
death of Princess Diana in a car crash in a tunnel in France as the Mercedes in which she
was a passenger "was being pursued by photographers on motorcycles").
4. See generally Mark Obmascik, High School Massacre, Denver Post A-01 (Apr.
21, 1999) (describing the worst school shooting in United States history).
5. See generally William Booth & David Snyder, Boy Took Gun From Home;
Police Say Suspect Fired 30 Rounds, Wash. Post Al (Mar. 7, 2001) (describing the
shooting in Santee, Cal.).
6. See generally Joseph N. Cappella & Kathleen Hall Jamieson, Spiral of Cynicism:
The Press and the Public Good 38-57 (Oxford U. Press 1997) (discussing the process and
effects of framing the news in journalism).
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otherwise unexplainable (or at least difficult to rationally explain).
The media narratives shift our focus from individual responsibility
and societal accountability to a media blame game, often ignoring
important data and concepts from the social sciences that may put
some perspective on the events and thereby shift attention away from
allegedly harmful media products and activities. Too often legislative
initiatives that restrict First Amendment freedoms are based on these
false or incomplete images provided by a press protected by that very
same amendment.
The irony of the process described in this article, then, is simple:
media coverage may be causing censorship of the media. Stated
differently, journalistic reporting protected by the First Amendment
may be doing more harm than good to other media products and
activities currently protected by the First Amendment. If this is the
case - that the constitutional protection afforded the news media
may be unnecessarily and unjustifiably harming other aspects of
media freedom - then First Amendment advocates face the
uncomfortable situation of defending a press that in fact damages the
scope of other expressive freedoms.
II
The Death of Diana and The Rise and Decline
of Anti-Paparazzi Legislation
The death of Princess Diana in August of 1997 sent the Worldsearching for answers as to how and why this young icon died so
tragically. As the story unfolded in newspapers and on television, it
appeared that a band of photographers had followed Diana's
entourage from a restaurant to a Paris tunnel where her life
dramatically ended.7 Speculation surfaced that her driver indeed had
sped through the tunnel in an effort to avoid the photographers when
he crashed.8
Diana's death resulted in a deluge of media coverage,
9
7. See Burns, supra n. 3, at 1; Craig R. Whitney, Diana Killed in Car Accident in
Paris; In Flight from Paparazzi - Friend Dies, N.Y. Times Al (Aug. 31, 1997).
8. Whitney, supra n. 7, at Al.
9. See e.g. Herald Wire Servs., Diana Dies, Boyfriend, Driver, Miami Herald Al
(Aug. 31, 1997); Houston Chron. News Servs., Princess Diana, Friend Die in Car Wreck,
The Houston Chron. Al (Aug. 31, 1997); Anne E. Kornblut, Diana, Beau Die in Crash
Accident in Paris in Fotog Pursuit, Daily News (N.Y.) 3 (Aug. 31, 1997); Joseph Mallia, Di
Dead at 36 - Princess, Companion Dies after Ferocious Paris. Car Wreck, Boston Herald,
3 (Aug. 31, 1997); William D. Montalbano & Sarah White, Princess Diana, Friend Killed
culminating in a concerted effort, if not a need, to place blame
somewhere. The perceived culprit offered up in mainstream
journalistic coverage was the group of photographers, known
collectively as the paparazzi, that relentlessly hounded the Princess of
Wales to capture glimpses of her on film and then sell those images
to the highest bidder.' Ironically, the public's off-with-their-heads
attitude toward the paparazzi seems to be rivaled only by their
insatiable appetite for the fodder they produce.
Celebrities have long occupied a special place in our culture. Star
gazers flock to venues where the Hollywood elites congregate just to
catch a glimpse of their favorite actor, singer, or supermodel du jour.
Those who cannot make the pilgrimage rely on news accounts and
gossip columns to get up close and personal. Accompanying this
fascination is a cottage industry for photographers who can snap the
unique shot - the unposed or even unpoised image of the latest and
hottest stars. The pages of entertainment magazines and supermarket
tabloids provide sufficient evidence that the industry is booming,
despite a purported distaste for these celebrity image purveyors by
the public.
Shortly after the surge of media coverage accompanying Princess
Diana's tragic accident and the quest for someone or some group to
be accountable, a spate of criticism aimed at these photographers
echoed around the world." In the United States, lawmakers seized
the opportunity to create new law regulating how photographers
practice their craft. Fueled by a lynch-mob mentality generated by
the mainstream news media against their increasingly not-too-distant
cousins - the paparazzi - over Diana's death, and eager to please
their celebrity constituents, lawmakers responded to the calls for
restricting the tabloid press. State legislators in California, home to
many of the nation's motion picture stars, and members of Congress,
in Paris Car Crash, L.A. Times Al (Aug. 31, 1997); Tribune Wire Rpt., Di Killed in
Crash, Tampa Trib., 1 (Aug. 31, 1997).
10. Luke Harding et al., The Death of Diana: How a Game of Cat and Mouse Ended
with Carnage in Paris, Observer 4 (Aug. 31, 1997); see also AP Special, Paparazzi
Pursued Diana to Her Death, Toronto Star A12 (Aug. 31, 1997); Jeffrey Fleishman, Seven
Paparazzi Detained in France as Officials Consider Filing Charges, Phila. Inquirer Al
(Sept. 1, 1997); Shawn Hubler et al., Princess Diana: 1961-1997; Money Drives Paparazzi
to Pursue till End, L.A. Times, Al (Sept. 1, 1997); Howard Kurtz, Pictures at a High Price;
Paparazzi Take More Than Celebrities' Photos, Wash. Post Al (Sept. 1, 1997); News
Servs., Car Crash Kills Princess Diana; Auto was Being Pursued by Photographers on
Motorcycles, St. Louis Post-Dispatch, 1A (Aug. 31,1997); News Servs., Crash Kills Diana;
Boyfriend Also Dies; Paparazzi were Chasing Them in Paris, Star Trib. (Minneapolis) 1A
(Aug. 31, 1997).
11. See supra n. 10.
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led by the California delegation, began drafting bills designed to keep
stalking photographers at bay. Their efforts resulted in an anti-
paparazzi law in California 12 that went into effect in January 1999, as
well as bills that were considered - but never passed - in both
houses of Congress.
In Washington, the late Republican Representative Sonny Bono
from California, a former entertainer and television personality,
introduced, in September 1997, H.R. 2448, The Protection from
Personal Intrusion Act,13 a measure that would have amended the
federal crimes code by enhancing the definition of harassment to
mean, in pertinent part, "persistently physically following or chasing
a victim, in circumstances where the victim has a reasonable
expectation of privacy."'"
Representative Bono's bill also spelled out three categories of
punishment arising out of harassment, ranging from less than one
year to twenty years imprisonment. 5 After Bono died in a skiing
accident, fellow California Republican Elton Gallegly introduced a
similar piece of legislation, H.R. 3224, The Privacy Protection Act of
1998.16 In addition to the enhanced definition of harassment,
Gallegly's bill provided a civil remedy for money damages, along
with the recovery of attorneys' fees and costs for the prevailing party
in the lawsuit. 7
Meanwhile, in the Senate, Democrat Dianne Feinstein of
California teamed up with Senate Judiciary Committee Chairman
Orrin Hatch of Utah to introduce related legislation. The main
12. Cal. Civ. Code § 1708.8 (West Supp. 2001).
13. H.R. 2448, 105th Cong. § 1 (1997).
14. Id. at § 1822(b).
15. Id. at § 1822. Harassment is defined as:
(a) In general - Whoever harasses any person within the United
States or the special maritime and territorial jurisdiction of the United
States, or a citizen of the United States outside the United States shall
[receive] -
(1) if death results, not less than 20 years imprisonment and a fine
under title 18, United States Code;
(2) if bodily injury results, not less than 5 years imprisonment and a
fine under title 18, United States Code; and
(3) if neither death nor bodily injury results, imprisonment for not
more than 1 year or a fine under this title, or both.
Id.
16. H.R. 3224,105th Cong. § 1 (1998).
17. Id. at § 1822(c)(1)(a).
18. Sen. Res. 2103, 105th Cong. (1998).
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difference between the House and Senate versions of the bill was the
creation of a constructive trespass civil action when photographers
used "visual or auditory enhancement devices"'9 to record material
they would not otherwise be able to obtain without physically
trespassing on private property. The Senate version allowed for
compensatory, punitive and injunctive remedies. Neither the House
nor the Senate measures were passed before lawmakers closed the
session that fall.
Another attempt to pass a federal law took place when the 106th
Congress got underway in January 1999. Representative John
Conyers (D-Mich.) and Representative Bill McCollum (R-Fla.)
introduced an updated version of the Personal Privacy Protection
Act.2" H.R. 97 removed the persistent following or chasing restriction
from the harassment category and placed it into a "Reckless
Endangerment" classification. It would have also codified civil
liability for "tortious invasion of privacy" which, under the
legislation, included the use of a "visual or auditory enhancement
device" where the subject has a "reasonable expectation of privacy."'"
In an ironic twist of events, the news media that had unleashed
this massive attention on the paparazzi's perceived role in Princess
Diana's death found themselves trying mightily to stop the creation
of these new measures, 22 which undoubtedly would hinder not only
the paparazzi's trade but also their own news gathering practices.
Paul C. Tash, executive editor of the St. Petersburg Times, testified on
behalf of the American Society of Newspaper Editors before
19. Id. at § 2(a)(6).
20. H.R. 97, 106th Cong. § 1822 (1999).
21. Id.
22. News organizations weighed in most strongly against the legislation through
their editorial pages. See e.g. Pure Hollywood: The U.S. Senate Should Not Waste Its Time
with a Proposal That Would Punish Aggressive Paparazzi. There Already are Laws in
Place, Orlando Sentinel A18 (Feb. 20, 1998) (noting that the measure is "fraught with
constitutional problems"); Popping the Paparazzi, S.F. Chron. A20 (Feb. 19, 1998)
(suggesting that these laws would detract from the media's First Amendment right to
gather news); Unneeded Celebrity Protection, St. Petersburg Times 14A (Feb. 21, 1998)
(observing that protections against egregious tactics by photographers are available in
existing laws); How Not to Control Paparazzi, L.A. Times B8 (Feb. 19, 1998) (arguing
that this provision "blatantly limits information-gathering by the press"); Loose
Language, Bad Law; Don't Put First Amendment Freedoms at Risk, San Diego Union-
Trib. B6 (Feb. 21, 1998) (suggesting that the vague language of these measures will
confuse courts); Congress Should Nix Paparazzi Law, Tampa Trib. 18 (Mar. 3, 1998)
(arguing that lawmakers should not restrict legitimate rights in an effort "to curb the
actions of a few zealots"); and A Solution Too Big for the Problem, Chi. Trib. 16 (Mar.
11, 1998) (maintaining that the bills "are proposed merely to show Congress' vigilance
about a publicized problem").
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Congress that such a law "would protect villains, frauds and
scoundrels against diligent photojournalists who would bring them
and their activities to light., 23 Lamenting the broad sweep of such a
measure, Tash observed that the legislation "reaches way beyond the
ultimately narrow problem it purports to address., 24  Barbara
Cochran, president of the Radio-Television News Directors
Association, expressed similar concerns, suggesting that the bill
"threatens to render extinct some of the news reporting that is most
consistent with the ideals engendered in our Constitution and the
role of the press in uncovering the truth."
21
The Hollywood community, on the other hand, supported the
measures forcefully. Then president of the Screen Actors Guild,
Richard Masur, told Congress during that same hearing that specific
laws restricting paparazzi were needed because "absent Congress'
guidance to the contrary, the courts have quite properly leaned in
favor of press freedoms when deciding state-law based harassment
and trespass cases., 26 Masur's complaint was based.upon certain
exceptions to these laws that courts routinely have carved out for
constitutionally protected activity. Ironically, the activity that Masur
was referring to encompassed traditional news gathering tactics -
and even more ironic, the mainstream media gave the issue more
coverage than it otherwise deserved because of the Hollywood
23. See H.R. Jud. Comm., Protection from Personal Intrusion Act and Privacy
Protection Act of 1998: Hearing on H.R. .3224 before the House Comm. on the Judiciary,
105th Cong. 2 (May 21, 1998) (statement of Paul C. Tash, on behalf of the American
Society of Newspaper Editors); Paul Tash, Committee on the Judiciary <http://www.house.
gov/judiciary/10148.htm> (accessed June 1.5, 2001) [hereinafter Hearing on H.R. 3224].
24. Id.
25. H.R. Jud. Comm., Protection from Personal Intrusion Act and Privacy
Protection Act of 1998: Hearings on H.R. 2448 & 3224, 105th Cong. 2 (May 21, 1998);
Barbara S. Cochran, Comm. on the Jud. <http://www.house.gov/judiciary/10149.htm>
(accessed June 15, 2001).
26. See H.R. Jud. Comm., Protection from Personal Intrusion Act and Privacy
Protection Act of 1998: Hearing on H.R. 3224 before the House Comm. on the Judiciary,
105th Cong. 2 (May 21, 1998) (statement of Richard Masur, President, Screen Actors
Guild) <http://www.house.gov/judiciary/10147.htm> (accessed June 8, 2001).
27. See id. (statement of Robert D. Richards, Founding Co-Director, Pennsylvania
Center for the First Amendment suggesting that when mainstream news photographers
are covering a story, the situation often requires chasing down a source or subject of a
story). In 1998, for example, Independent Counsel Kenneth Starr's grand-jury witnesses
entering and exiting federal district court in Washington, D.C. with throngs of cameras
recording their movements provided a poignant image of the techniques of news
gathering. Curbing this type of First Amendment activity may not have been the intent of
the drafters of the anti-paparazzi measures, but such conduct arguably could fall into the
range of activities prohibited by these laws.
presence. 8
While Congress appeared to lose interest in the matter, the
California Assembly moved ahead in devising a remedy for targeted
celebrities. The California law, the only one of its kind in the nation,
imposes liability not only for physical trespass but also for
constructive invasion of privacy, whereby an individual:
attempts to capture, in a manner that is offensive to a
reasonable person, any type of visual image, sound
recording, or other physical impression of the plaintiff
engaging in a personal or familial activity under
circumstances in which the plaintiff had a reasonable
expectation of privacy, through the use of a visual or
auditory enhancing device.29
In short, the California law expanded the definition of physical
space. As one commentator pointed out, "[t]he tort thus gives the
physical space a new meaning that cannot be eroded by technological
advances and reinforces the protection that space provides with a
more permanent form of constraint."30
The extensive journalistic coverage framed with hysterical
narratives about the paparazzi, followed by the inevitable public
outcry surrounding Princess Diana's death, unquestionably led
California lawmakers to carve out new protections for a particular
class of people by criminalizing the activities of and enhancing civil
penalties for the paparazzi, perhaps unwittingly sweeping in the news
gathering techniques of other media as well. Ironically, the paparazzi,
the group originally singled out for blame by the news media and
prompting a groundswell of publicity and support for these measures,
was cleared by French authorities of any wrongdoing in connection
with Princess Diana's death.31 The real culprit was alcohol - Diana's
28. See e.g. Faye Fiore, California and the West; Actors Urge House Panel to Place
Curbs on Paparazzi, L.A. Times A3 (May 22, 1998) (describing the testimony before
Congress of actors Michael J. Fox and Paul Reiser).
29. Cal. Civ. Code § 1708.8(b).
30. Comment, Privacy, Technology, and the California "Anti-Paparazzi" Statute,
112 Harv. L. Rev. 1367, 1379 (1999).
31. See Craig R. Whitney, French Prosecutor Says Pursuers of Diana Did Not Cause
Crash, N.Y. Times A6 (Aug. 18, 1999) (describing how "'meticulous and exhaustive
investigations' had produced no grounds for bringing criminal charges"); see also John-
Thor Dahlburg, Charges Dropped against Paparazzi Implicated in Princess Diana Crash,
L.A. Times A6 (Sept. 4, 1999) (reporting that French magistrates agreed with prosecutors
that paparazzi played no role in Princess Diana's death); Martyn Gregory, Chase for
Justice, Guardian (London) A6 (Sept. 6, 1999) (observing that the "almost universal"
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driver was intoxicated at the time of the crash. Nonetheless, and
although Congress has now moved on to other issues like media
violence described below in Part II, the California law remains in
effect, providing a stark example of how - in line with the process
described in the Introduction to this article - massive news coverage
devoted to an unpopular event sometimes creates false perceptions of
reality that ultimately lead to the unintended consequence of
restricted freedom for the organization providing that coverage.
Wrapped up in all the irony of the paparazzi saga is the notion
that even the celebrities who fueled the argument for new restrictions
can take relatively little comfort from California's enacted measure.
After all, the anti-paparazzi legislation can neither outlaw the writing
of fictitious stories nor devalue the celebrity photo. On the contrary,
with added obstacles for the photographers, the bounty for capturing
these images will most likely continue to soar.
III
Tragedy at Columbine and the Fallout for
"Violent" Media Products
There were high-profile school shootings before the savage
rampage of Dylan Klebold and Eric Harris at Columbine High
School near Littleton, Colorado in April of 1999. There was, for
instance, Michael Carneal killing three students and wounding five
others assembled in a hallway prayer group at Heath High School in
Paducah, Kentucky in December 1997.32 Then there were the
shootings by two cousins, ages 13 and 11, at a Jonesboro, Arkansas
middle school in March of 1998 that left four students and one
teacher dead. 3  In May of that same year, 15-year-old Kipland Kinkel
opened fire in the cafeteria of Thurston High School in Springfield,
Oregon, killing one person and injuring more than twenty others.34
assumption that the paparazzi were somehow responsible led to a worldwide debate on
journalism ethics); and Mark Jurkowitz, Pursuit of Press Has Died Down, Boston Globe
El (Sept. 9, 1999) (suggesting that French authorities decision not to prosecute the
photographers seems "light-years removed" from the immediate post-tragedy pursuit of
the media by lawmakers in this country).
32. Stephen Braun & Judy Paternak, Student Opens Fire on Prayer Group, Kills 3,
L.A. Times Al (Dec. 2,1997).
33. Peter Katel, Five Killed at Ark. School, 4 Students, Teachers Die in Ambush; 2
Classmates Held, USA Today 1A (Mar. 25, 1998).
34. William Claiborne, Youth Jailed in Oregon School Rampage, Wash. Post Al
(May 22,1998).
These cases laid the groundwork for the news media's focus after
Columbine on media products as a source of blame for such
schoolhouse violence. In particular, Michael Carneal's actions in
Paducah were widely reported in major newspapers to have been
influenced, based allegedly on Carneal's own admission, by a 1995
movie starring Leonardo DiCaprio called The Basketball Diaries.
3 5
One syndicated columnist, Mona Charen, picked up this blame-the-
media-and-Hollywood angle and ran with it, writing a column taking
the entertainment industry to task for violence conveying "a sense of
what is within the realm of possible."36 The column appeared in
several newspapers.37 Relatives of the victims of Carneal's carnage
also tried, albeit unsuccessfully, to hold the producers of several
media products - movies, video games, and websites - civilly
accountable for the deaths. 8
While news coverage of the Carneal case began to turn the
public's attention to violent media products and their alleged effect
on what seemed to be an increase in school violence, it was coverage
of the shooting at Columbine that catapulted this issue to the top of
the public and legislative agendas. As Marjorie Heins recently
observed in the Media Studies Journal, "many politicians and media
pundits focused on violent entertainment" in the wake of
Columbine.39 There was, Heins noted, "a frenzied search for
explanation."4 But, as Ginger Casey observed in her American
Journalism Review analysis of Columbine news coverage, "the push
to immediately find meaning in madness has resulted in a skewed
35. See generally Donald P. Baker, As Kentucky Town Mourns, Movie Suggested as
Basis for Boy's Attack, Wash. Post A3 (Dec. 6, 1997) (linking the shooting to the movie,
which is described as "a 1995 adaptation of poet Jim Carroll's bleak 1960's
autobiographical tale of teen angst"); Scott Bowles, Film May Have Influenced Ky.
Shooting, USA Today 1A (Dec. 5, 1997) (observing in the lead paragraph that Carneal's
"shooting rampage may have been influenced by a violent dream sequence in the 1995
film The Basketball Diaries"); Steve Braun, Film Influence, Plan Suspected in Kentucky
Deaths, L.A. Times Al (Dec. 5, 1997) (writing that "Carneal told homicide investigators
that the shooting spree had been influenced by a movie, 'The Basketball Diaries').
36. Mona Charen, Paducah is a Victim of Hollywood, Hartford Courant A23 (Dec.
12, 1997).
37. See generally Mona Charen, The Triggers for Teenage Violence, Omaha World-
Herald 26 (Dec. 10, 1997); Mona Charen, Violent Images Inspire Tormented Teens, Rocky
Mountain News 8A (Dec. 11, 1997).
38. See James v. Meow Media, 90 F. Supp. 2d 798 (W.D. Ky. 2000) (granting the
media defendants' motion to dismiss the lawsuit against them based on negligence,
products liability, and racketeering theories stemming from Carneal's shooting).
39. Marjorie Heins, Blaming the Media: Would Regulation of Expression Prevent
Another Columbine? Media Stud. J., 14 (Fall 2000).
40. Heims, supra n. 39.
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form of journalism that is becoming more and more prevalent"4 and
that produces a "rush to facile judgments."' 2 In the case of
Columbine, Casey wrote, "Marilyn Manson and video games are
blamed for setting off troubled teens." 3
Video games, indeed, became one of the primary targets within
the general category of "violent entertainment" noted above by
Marjorie Heins." Writing in Brill's Content, Mark Boal asserted that
after Columbine:
videogames - in particular, violent ones known as "first
person shooters" - became the subject of lengthy, soul-
searching articles and the target of political saber-rattling.
The press, scrambling to impose a narrative line on a
senseless crime, found its villain in Doom, a game favored
by the gunmen, Dylan Klebold and Eric Harris."
Newsweek, for instance, reported that the two shooters "became
obsessed with the violent video game Doom - an interactive game in
which the players try to rack up the most kills."46 Video games,
however, were not the sole media product to face journalistic scrutiny
and, in turn, public and political scrutiny, after Columbine. As Erica
Goode wrote in The New York Times, "In the Columbine ...
shootings, ... reporters have drawn attention to the Gothic culture,
video games like Doom, violent movies and the popularity of figures
like Marilyn Manson. '4 7 Movies mentioned in news coverage were
Oliver Stone's Natural Born Killers - a "lyric depiction of random
murder" that reportedly was "rabidly viewed by the Columbine
killers"48 - and The Matrix.49 It was reported, for instance, just two
41. Ginger Casey, Beyond Total Immersion, 21 Am. Journalism Rev. 30, 30 (July 1,
1999).
42. Id. at 31.
43. Id.
44. Heims, supra n. 39 and accompanying text.
45. Mark Boal, Winning the Blame Game, Brill's Content, 138 (Dec. 2000 - Jan.
2001). Columbine shooter Eric Harris reportedly had a website "with a version of Doom
that he had customized. In his version there are two shooters, each with extra weapons
and unlimited ammunition, and the other people in the game can't fight back." Craig A.
Anderson & Karen E. Dill, Video Games and Aggressive Thoughts, Feelings, and
Behavior in the Laboratory and in Life, 78 J. of Personality & Soc. Psychol. 772, 772
(2000).
46. Daniel Glick et al., Anatomy of a Massacre, Newsweek, 24 (May 3, 1999).
47. Erica Goode, Terror in Littleton: The Motives; When Violent Fantasy Emerges as
Reality, N.Y. Times A30 (Apr. 25, 1999).
48. Steven Levy, Loitering on the Dark Side, Newsweek 39 (May 3, 1999).
49. Id.
days after the shooting, in USA Today that "one Littleton witness
told a national TV audience that the killers looked like Keanu
Reeves' character in The Matrix."50 Such national exposure on
television and in print influences the public's perception about causes
for the violence.
The music of Marilyn Manson also was mentioned frequently in
the press.5 As Larry Katz wrote in The Boston Herald, "In the rush
to explain the murders at Columbine High School, reporters and
editors jumped at the suggestion that British Goth music, German
Industrial Techno and our current all-American boogeyman, Marilyn
Manson, were to blame."52 A reporter for The San Francisco
Chronicle similarly observed that "[t]he media were quick to slap the
Goth label on the two teenagers who are suspected of carrying out
the shooting, citing the suspects' affinity for black clothing, musicians
such as shock-rocker Marilyn Manson and a role-playing game called
'Vampire."53
On television news, the focus also turned to the role of the media
in the shooting. For instance, CNN devoted a show, hosted by Willow
Bay, to the alleged role that video games, music and movies played at
Columbine. 4
At this point, it is important to understand the concept of agenda
setting. The agenda-setting function of the news media in
communications research "refers to the media's capability, through
repeated news coverage, of raising the importance of an issue in the
public's mind."55 Coverage of Columbine arguably raised the
importance in the public's mind of not simply the issue of school
violence, but, more troubling for First Amendment advocates, the
alleged contribution to that violence by media products.
50. Karen Thomas, Surrounded by Sound and Fury, Whirlwind of Violence, Hate
Sweeps Kids, Online and Off, USA Today 1D (Apr. 22, 1999).
51. See e.g. Jose Martinez, High School Horror; Misfit Teens Turned Their Hatred
into a Deadly Obsession, Boston Herald 8 (Apr. 22, 1999) (citing a Columbine student for
the proposition that members of the so-called Trenchcoat Mafia to which the killers
belonged spent days "listening to gothic rocker Marilyn Manson"); Patrick O'Driscoll,
Shooting Suspects Seen As Angry Outcasts, USA Today 3A (Apr. 21, 1999) (writing that
Columbine students said that the killers talked a lot "about the music of singer Marilyn
Manson").
52. Larry Katz, Don't Blame Marilyn Manson, Boston Herald 59 (Apr. 28, 1999).
53. Neva Chonin, Bay Area Goths Say Media Has It Wrong, S.F. Chron. A4 (Apr.
22, 1999).
54. Newsstand: CNN & Entertainment Weekly (CNN television broadcast, Apr. 29,
1999) (transcript on file with authors).
55. Werner J. Severin & James W. Tankard, Communication Theories: Origins,
Methods, and Uses in the Mass Media 249 (4th ed. 1997).
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That the media influence and mold the public's perception about
crime, including school violence, is clear. In fact, more than 75
percent of Americans form their opinions about crime based on what
they see on television or read in newspapers and magazines. 6 What is
equally well established is that the public's perceptions and beliefs
regarding school violence are largely misguided and unfounded.
For instance, 71 percent of respondents to a recent NBC/Wall
Street Journal poll felt that a school shooting was likely in their
community. 7 A poll conducted in Spring 2001 in Texas by Scripps
Howard found that 92 percent of Texans believe that school violence
is either a very serious problem or a somewhat serious problem.58
These fears definitely are misguided and the perceptions
certainly are erroneous. James Forman, Jr., a fellow at the New
America Foundation, recently observed in a guest editorial in The
Washington Post that "a child now has less than a one-in-two-million
chance of being killed in school. Today a student is more likely to be
killed by lightening than in a School homicide."59 Wilford Weber, a
Professor of Education at the University of Houston, concurs with
this sentiment, stating in a recent article in the Houston Chronicle
that "[s]chool is still one of the safest places kids can be. If you stop
to think about it, there are clearly more children killed in car
accidents than are ever killed in schools, and there are more kids
killed by parents than ever [are] killed by fellow students." 6 In fact,
"[f]ewer than 1 percent of all homicides of school-age children occur
in or around school grounds or on the way to and from school."61
Data from the United States Department of Justice's Office of
Juvenile Justice and Delinquency Prevention actually show a marked
decline in arrests for juveniles for violent crimes during the 1990s. 62 In
particular, the juvenile arrest rate for the FBI's Violent Crime Index
offenses - murder, forcible rape, robbery, and aggravated assault -
56. Jane Twomey, Media Fuels Fear about Youth Crime, Balt. Sun 1C (May 13,
2001).
57. James Forman, Jr., Overkill on Schools; Zero Tolerance and Our Exaggerated
Images of Violence, Wash. Post A15 (Apr. 23, 2001).
58. Melanie Markley, Poll: Most Texans Worried about School Violence, Houston
Chron. A35 (May 13, 2001).
59. Forman, supra n. 57, at A15.
60. Markley, supra n. 58, at A35.
61. Lois T. Flaherty M.D., School Violence and the School Environment, in School
Violence: Assessment, Management, Prevention 25, 28 (Mohammad Shafii & Sharon Lee
Shafii eds., 2001).
62. Howard N. Snyder, Juvenile Arrests 1999, OJJDP Juv. Just. Bull., 1 (Dec. 2000).
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fell 36 percent from 1994 to 1999.63
But the problem, as Jane Twomey, Assistant Professor in the
School of Communication at American University in Washington,
D.C., recently observed, is that "the news media report crime,
particularly violent crime, far out of proportion of its actual
occurrence."" While crime has gone down over the past decade,
crime reporting actually has increased 65 and today it dominates local
news broadcasts. 66 Thus, James Forman, Jr., blames the media "in
part" for the "the public's erroneous belief that school shooters lurk
everywhere., 67 He writes that the news media's "focus on school
shootings is part of their general infatuation with crime coverage.
61
Professors James Alan Fox and Jack Levin of Northeastern
University concur, describing a "pervasive national media fixation on
violence" and "massive media coverage" of school shootings.69
While a few journalists post-Columbine have attempted to
provide some analytical context to show that school shootings are a
very rare and unlikely occurrence, 70 most seemed to follow a
narrative of cultural - a media-created culture of macabre music and
violent video games and movies - blame. A leftist publication called
Extra! observed, after analyzing coverage of Columbine, that the
reporters who swept into Littleton, Colorado appeared to be "sworn
to uphold the myth that school shootings were caused by the 'youth
culture"' including, prominently, "violent video games and movies.",
71
The magazine added:
Amid the agenda-hawking, no one had any use for
63. Id.
64. Twomey, supra n. 56, at 1C.
65. See Janine Jackson & Jim Naureckas, Crime Contradictions, Extra! 10 (May-
June 1994) (observing that while there is "no more violent crime today than there was 20
years ago," there is much more crime coverage).
66. See Paul Klite et al., Local TV News: Getting Away with Murder, 2 Harv. Int'l J.
of Press/Politics 102, 104 (1997) (reporting the results of a content analysis and finding
that "[c]rime is clearly the predominant topic on local news broadcasts").
67. Forman, supra n. 57, at A15.
68. Id.
69. James Alan Fox & Jack Levin, Helping Set the Stage for Copycat School
Shootings, Boston Globe El (Mar. 11, 2001).
70. See e.g. Sheryl Gay Stolberg, The Nation: By the Numbers; Science Looks at
Littleton, and Shrugs, N.Y. Times Sec. 4, at 1 (May 9, 1999) (observing that the annual
total of school shootings has declined and quoting an expert for the proposition that
"[t]he reality is that schools are very safe environments for our kids").
71. Mike Males, The Monsters on Page One: Littleton Spawns and Anti-Youth
Frenzy, Extra! 24 (July - Aug. 1999).
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optimistic facts about youth that rained on cultural warriors'
parades. A major spoiler: In the last 20 years, and especially
in the last decade, as guns, violent video games and media,
and other cultural ills proliferated, murder, rape, other
serious crime, petty crime, violent death, drug abuse, gun
fatality and just about every other malaise declined among
those supposedly most corrupted by pop culture - white,
suburban, middle and upper-class teens.
These false perceptions created by the media, however, have
influenced legislators to propose constituent-pleasing initiatives
restricting First Amendment rights. The First Amendment freedom
that allows the press to create these false images and beliefs about
the prevalence and causes of school violence paradoxically harms the
First Amendment rights of other members of the media industry.
After Columbine, federal lawmakers engaged in what The
Washington Post described as "emotional oratory" regarding
restrictions on violence in media content.73 This oratory translated
into a Senate-ordered investigation into the marketing practices of
Hollywood entertainment industries.7 ' The bill also included an
"antitrust exemption for entertainment companies that develop a
code of conduct to minimize violent content," as well as a provision
discouraging "the use of public lands for filming movies that depict
'wanton or gratuitous violence."'75 The bill, as the Los Angeles Times
reported, "was widely seen as a shot across the bow, with Congress
warning Hollywood to tone down its violence or face government
intervention."76 Another reporter for the Los Angeles Times called it
"a broadside at Hollywood in reaction to the Colorado high school
massacre.77
Then-President Bill Clinton even got into the act, stating, "We
have to ask people who produce things to consider the consequences
of them - whether it's a violent movie, a CD, a video game. If they
are made, at least they should not be marketed to children."" His
72. Id. at 25.
73. John Lancaster, Hill Reaction Muted on Latest Shooting, Wash. Post A10 (Mar.
7,2001).
74. Janet Hook, Senate Orders Study of Violence in Entertainment Media, L.A.
Times Al (May 13, 1999).
75. Amy Wallace & Faye Fiore, Studio Chiefs Hold Meeting on Violence
Entertainment, L.A. Times Bi (May 25, 1999).
76. Id.
77. Hook, supra n. 74, at Al.
78. Faye Fiore & Melissa Healy, Clinton Urges Hollywood to Cut Violence, L.A.
Times Al (May 11, 1999).
comments "seemed a warning, however subtle, that government
action could result if Hollywood does not voluntarily rein in some of
the ultra-violent films and games that the industry rates as not
appropriate for children under 17, and then markets precisely to that
audience. ,
79
Other proposed federal measures in the wake of Columbine
included a "Children's Defense Act," sponsored by House
Representative Henry Hyde of Illinois, which would ban the
distribution to minors of "sexually explicit or violent material," and a
bill introduced in the Senate by Ernest Hollings of South Carolina
that would prohibit the broadcast of "any violent video
programming" during times of the day when "children are reasonably
likely to comprise a substantial portion of the audience."'8
In September 2000, more than one year after Columbine, the
Federal Trade Commission ("FTC") issued the report on the
marketing of media violence that, as noted above, the Senate ordered
shortly after the tragedy.81 Hollywood executives were called to
Washington, D.C., before a Senate hearing shortly after the release
of the report to respond to the FTC's findings that the entertainment
industry "routinely" targets children in its marketing of violence-
laden content.82 The massive report, entitled "Marketing Violent
Entertainment to Children: A Review of Self-Regulation and
Industry Practices in the Motion Picture, Music Recording &
Electronic Game Industries,"83 provides in relevant part in the
Executive Summary:
79. Id.
80. Heins, supra n. 39, at 15.
81. See David Westphal & Rosalind Bentley, Entertainment Media Rebuked, the
FTC Charged that Makers of Movies, Music and Video Game Market Violence to Teens
and Pondered Action, Star Trib. (Minneapolis, Minn.) Al (Sept. 12, 2000) (describing the
report as a "stinging rebuke" charging the movie, music and video game industries with
marketing violent material specifically to children). A second, follow-up report on
entertainment marketing practices was issued by the FTC in April 2001. See Megan
Garvey, FTC Pans Music Labels for Lack of Self-Policing, L.A. Times Al (Apr. 25, 2001)
(writing that while the FTC "largely credited the movie and video game industries for
their efforts to stop targeting children as an audience for adult material," the FTC
"offered chapter and verse against the recording industry ... for failing to heed criticism
that it markets violence to children").
82. Carolyn Lochhead, Entertainment Leaders Spar with Senators, S.F. Chron. Al
(Sept. 14, 2000).
83. The complete report may be downloaded online from the FTC's Website. See
Report of the Federal Trade Commission, Marketing Violent Entertainment to Children: A
Review of Self-Regulation and Industry Practices in the Motion Picture, Music Recording
& Electronic Game Industries <http://www.ftc.gov/reports/violence/vioreport.pdf>
(accessed Mar. 8, 2001).
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Although the motion picture, music recording and
electronic game industries have taken steps to identify
content that may not be appropriate for children, companies
in those industries routinely target children under 17 as the
audience for movies, music and games that their own rating
or labeling systems say are inappropriate for children or
warrant parental caution due to their violent content.
Moreover, children under 17 frequently are able to buy
tickets to R-rated movies without being accompanied by an
adult and can easily purchase music recordings and
electronic games that have a parental advisory label or are
restricted to an older audience. The practice of pervasive
and aggressive marketing of violent movies, music and
electronic games to children undermines the credibility of
the industries' ratings and labels. '
The report is already being considered by some plaintiffs'
attorneys as providing the background and ammunition necessary for
class-action lawsuits against members of the Hollywood
entertainment industry based on their marketing practices.85 More
disturbingly, in 2001, Senator Joseph Lieberman of Connecticut,
along with Senator Herb Kohl of Wisconsin, introduced the "Media
Marketing Accountability Act of 2001" in response to the FTC's
September 2000 report.86 This legislation is designed, as Lieberman
put it in a press release, "[t]o stop entertainment companies from
deceptively marketing adult-rated products to children, and thus help
parents better protect their kids from potentially harmful
materials."' The legislation would give the FTC the authority to
regulate, as false and deceptive advertising and marketing practices,
entertainment companies that target market to minors adult-rated
content.' The FTC would have the authority to levy "civil fines
against companies that label products as appropriate or suitable only
for adults and then market those products to children." 9
In another press release, Senator Lieberman said he hoped the
84. Id. at Executive Summary, i.
85. Frank J. Murray, FTC Adds Ammo to Lawsuits for Deaths, Wash. Times Al
(Sept. 13, 2000).
86. Joe Lieberman Press Office Website, The Media Marketing Accountability Act:
A Basic Summary <http://www.senate.gov/-Iieberman/press/O1/04/2001
4 266 32.html>




legislation "will make the hard job of raising kids in today's culture a
little easier for America's parents."' He claimed the bill was not
about censorship, observing, "The bottom line here is that the First
Amendment is not a license to deceive. And this legislation translates
that important principle into policy."91
Not surprisingly, First Amendment advocates saw it differently.
The National Coalition Against Censorship issued a press release in
response to the legislation, stating that it:
regrets that Senator Lieberman has chosen ... to
undermine free speech by introducing legislation intended
to coerce and threaten entertainment companies whose
programs and products he considers 'inappropriate' for
youth, even though they are legal and fully protected by the
First Amendment.'
Jack Valenti, the long-time President and Chief Executive Officer of
the Motion Picture Association of America, similarly ripped into the
legislation, arguing that "[n]ot only does this bill torment the First
Amendment, it also turns film content advisories to parents into a
legal liability for producers. Something is terribly wrong here."93
It should be clear by now that the evolution of this latest piece of
legislation reflects the seven-step process of media influence
described in the Introduction. In particular, immediate and massive
coverage of the tragedy at Columbine High, with its narrative
emphasis on violent media content as a source of blame, attracted
public and legislative attention. This led directly (and less than two
months after the shootings at Columbine) to calls by both President
Clinton and the Senate for the FTC to investigate the marketing
practices of entertainment companies.94 The FTC's September 2000
90. Joe Lieberman Press Office Website, Statement of Senator Joe Lieberman
Introducing the Media Marketing Accountability Act of 2001 <http://www.senate.gov/
-lieberman/press/ 01/04/2001426639.html> (accessed June 8, 2001).
91. Id.
92. National Coalition Against Censorship, Statement of the National Coalition
Against Censorship Regarding the Media Marketing Accountability Act of 2001 <http://
www.ncac.org/ issues/mediamarketing.html> (accessed June 8, 2001).
93. Motion Picture Association of America, Statement By Jack Valenti in Response
to the Media Marketing Accountability Act of 2001 <http://www.mpaa.org/jack/2001/
2001_04_26htm> (accessed June 8, 2001).
94. The Executive Summary section of the FTC's September 2000 report makes this
clear, providing:
On June 1, 1999, President Clinton asked the Federal Trade
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report, which mentioned the Columbine tragedy in its Executive
Summary, 95 prompted the legislative proposal that is the "Media
Marketing Accountability Act of 2001." And, in accord with the cycle
described in the Introduction, this legislation exists today long after
the crunch and crush of Columbine coverage has passed. The
legislative cycle has outstripped the news cycle, although sporadic
school shootings across the country help to keep the issues of both
school violence and media violence on the radar screens of both the
public and legislative bodies.
In addition to the federal legislative reaction described above,
some states got into the act after the onslaught of post-Columbine
news coverage focusing on violence in media content. For instance, a
bill that would bar children under the age of eighteen from playing
so-called "point-and-shoot" video games in public places was
introduced in the Connecticut legislature just two weeks after the
Columbine shootings.96 The Connecticut House of Representatives
passed that legislation two years later in May 2001.' Relatives of
victims of Columbine also filed civil lawsuits against twenty-five
media companies in April 2001, two years after the shootings.
98 Once
again, the news media coverage of the initial incident may have
faded, but the legal ramifications - lawsuits and legislation -
arguably fostered by news coverage of the tragedy continue to haunt
the First Amendment rights of some members of the media.
Commission and the Department of Justice to undertake a study of
whether the movie, music recording, and computer and video game
industries market and advertise products with violent content to
youngsters. The President's request paralleled Congressional calls for
such a study.
Report of FTC, supra n. 83.
95. The Executive Summary provides in relevant part that:
For years - over backyard fences and water coolers, on talk radio
and in academic journals - parents, social scientists, criminologists,
educators, policymakers, health care providers, journalists and others
have struggled to understand how and why some children turn to
violence. The dialogues took on new urgency with the horrifying
school shooting on April 20, 1999, in Littleton, Colorado.
Id.
96. Carrie Budoff, Rowland to Veto Video Bill, Hartford Courant A3 (May 18,
2001).
97. Id.
98. Kevin Simpson, Slain Teacher's Family Sues to Limit Media Violence, Denver
Post B-5 (Apr. 22,2001).
IV
The Responsibilities and Roles of the Press and Coverage of
Tragedies Blamed on the Media
Constitutional law scholar Erwin Chemerinsky observes that
"[t]here is little disagreement that political speech is at the core of
that protected by the First Amendment."99 To the extent that news
coverage of school shootings and violent media products affects
political decisions - decisions ranging from the crafting of new laws
affecting media products to the influencing of who we vote for in
presidential elections ' - press coverage of incidents like Columbine
thus deserves heightened First Amendment protection.
What's more, one of the most important roles that the press can
play in a democratic society is as a watchdog on the government. If
the press exposes a problem that the government has failed to
address, then the press is playing an important function by suggesting
the government should be acting in areas where it has remained
passive. Thus, if the press exposes increases in school shootings
caused by media products and this exposure influences the creation
of new and well-reasoned public policy designed to address this
problem, then it would seem the press has done its job. It is clear,
then, that the First Amendment must protect the press when it covers
events like school shootings.
The problem, however, with coverage of tragedies like the death
of Princess Diana and the shootings at Columbine High School is that
the press is not delivering on one of its primary responsibilities -
telling the truth."0' Some members of the media, as Parts I and II of
this article have illustrated, depicted these tragedies in a manner that
was neither accurate nor complete. What's more, the coverage was
99. Erwin Chemerinsky, Constitutional Law: Principles and Policies 752 (Asoeb
Kaw & Business 1997).
100. The debate on violent media content played a role in the 2000 presidential
election. Democratic nominee Al Gore, for instance, said that he would favor additional
regulations of the entertainment industry if it did not come up with its own plan to reform
marketing practices. Christopher Stern, FCC to Examine TV Sex, Violence, Wash. Post,
Sept. 13, 2000, at E03. Republican nominee George W. Bush, during the third televised
debate with Gore, stated that "I don't support censorship but I do believe that we ought
to talk plainly to the Hollywood moguls and people that produce this stuff and explain the
consequences. I think we need to have rating systems that are clear." The Campaign 2000:
Exchanges between the Candidates in the Third Presidential Debate, N.Y. Times A26 (Oct.
18, 2000).
101. See generally Kovach & Rosenstiel, supra n. 2, at 36-49 (describing the truth-
telling obligation of journalists).
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not proportionate to the scope of the problem. As Sacramento Bee
television columnist Rick Kushman observed after the massive media
coverage of the death of John F. Kennedy, Jr., "[t]oo soon, it will be
another tragedy or scandal or death that will fire up television news
engines and inundate America with unedited, unrestrained images
and chatter, and once again the power of that tiber-coverage will
swamp all of us in mini-hysteria."'' 2 A further problem, Kushman
points out, is that "[w]hat we do not get is a true perspective on the
events, or even someone explaining the power of that constant
television coverage. ,103
While all of Kushman's comments are cogent and extremely
relevant here, his last point is particularly worth emphasizing. The
news media rarely, if ever, explain how they have the ability to set the
public's agenda through repeated news coverage of particular events
or topics. Likewise, they do not explain to the audience why they are
devoting so much time, energy and coverage to a few events, and
ignoring so many others. In other words, they rarely reveal the
factors that shape their own agendas. To this extent, Mike Males of
Extra!, pondering the media's failure to provide context in its
coverage of violence affecting youth, asks:
Why are the deaths of children and youths at the hands of
their parents, or the murders of poorer kids in shabby
neighborhoods, judged by the media as trivial compared to
far rarer schoolyard shootings and celebrity crimes? If the
rarity of an event is what makes it newsworthy, isn't it a
contradiction (a serious ethical dereliction, in fact) for
reporters to aggrandize their stories by hyping it as some
kind of mass epidemic?"
The bottom line is that it is clear that school shootings and
events like the death of Princess Diana are news and the First
Amendment protects the press in its coverage of these tragedies. But
it is not clear why the press must engage in distorted coverage that
ultimately harms, unjustifiably, the First Amendment rights of other
members of the media. The press must not rush to judgment in its
reporting or latch onto easy and all-too-familiar narratives of
pointing the finger at Hollywood or the paparazzi. Instead, the press
102. Rick Kushman, Breaking News Hypnotizes Those Who Watch, Those Who
Broadcast, Sac. Bee G1 (Sept. 3, 1999).
103. Id. at G5.
104. Mike Males, Drive-By Journalism, Extra! 11, 12 (Jan.-Feb. 1999).
must provide context and explore multiple themes and frames for its
coverage - youth violence, after all, is a complex phenomenon"' -
rather than being locked into one or two sensationalist stories.'°6 As
the magazine Extra! suggested in a list of ways the press could better
cover youth crime, "when covering high-profile cases that are
unrepresentative of overall trends in youth crime, note in the
coverage that they are unrepresentative. '" 107 While some journalists
did this with Columbine, they were too few and far between. The
press must be able to play its role in our democracy in a manner that
does not lead to flawed public policy choices that unnecessarily
restrict expressive freedoms of other members of the media.
V
Conclusion
Writing eighty years ago in his book Public Opinion, sociologist
Walter Lippmann famously observed "the insertion between man
and his environment of a pseudo-environment.""° It is in response to
this pseudo-environment - the "representations of the world"'" that
are painted for us by today's news media - that we act, Lippmann
argued, since we often do not have direct experience with a particular
aspect of the environment. As Lippmann wrote, "what each man
105. Dr. Paul Kettl, Chair and Joyce D. Kales Professor of Community Psychiatry at
Penn State University's College of Medicine, makes this clear, writing that "[v]iolent
behavior is a complex phenomenon that cannot be explained on the basis of only one set
of variables. Biological factors are clearly important in the genesis of violent behavior,
but social factors must also be examined to have a fuller explanation of the genesis of
violence." Paul Kettl, M.D., Biological and Social Causes of School Violence, in School
Violence: Assessment, Management, Prevention 53, 61 (Mohammad Shafii & Sharon Lee
Shafii eds., 2001).
106. In terms of providing greater context when it comes to reporting school
violence, journalists should provide social science data that reveal that "severe aggressive
behavior is most often the product of multiple causes," including a range of interacting
genetic, perinatal, physiological, familial and learning factors. L. Rowell Huesmann et al.,
The Effects of Media Violence on the Development of Antisocial Behavior, Handbook of
Antisocial Behavior 181,182-83 (David M. Stoff, et al. eds., 1997). What's more, "no one
should expect the learning of aggression from exposure to media violence to explain more
than a small percentage of the individual variation in aggressive behavior." Id. at 183.
107. Sarah Xochitl Bervera, Telling the Real Story of Youth and Crime, Extra! 13, 14
(Jan.-Feb. 1999)
108. Walter Lippmann, Public Opinion 10 (Free Press Paperback ed. 1965) (1922)
(emphasis added). Lippmann's book has been called "the founding book in American
media studies." James W. Carey, Communication as Culture: Essays on Media and Society
75 (Univin Hyman 1988).
109. Id. at 17.
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does is based not on direct and certain knowledge, but on pictures
made by himself or given to him......
Today, television and print journalists give us those pictures,
creating a pseudo-environment in response to which legislative
initiatives are proposed and adopted. The problem, of course, is that
the pseudo-environment does not match the reality of the actual
environment. As Lippmann wrote, "We are told about the world
before we see it. We imagine most things before we experience them.
And those preconceptions, unless education has made us acutely
aware, govern deeply the whole process of perception.''
1. Too often
we use what Lippmann called stereotypes to complete the picture of
reality for us.
Lippmann's words are as relevant today as they were when he
first penned them, and in particular, they help to make sense of the
processes described in this article. Consider Columbine. Between the
actual environment of school violence today, on the one hand, and
the direct experiences of most people with school violence, on the
other, is inserted a pseudo-environment created by the mass media
that violence is rampant on campuses across the country and that
media products - video games, CDs, and movies - are responsible,
in part, for that violence. Since most people - including most
legislators - have not stepped foot on a high school or middle school
campus in many years, and because the only people who directly
experience that environment on a daily basis are students and
teachers, the vast majority of the public relies almost entirely on the
picture of it created by many journalists.
The problem, then, is that perceptions about school violence
created largely by the news media - not realities about school
violence, media products or media activities - influence and guide
legislative initiatives that carry the potential to curtail First
Amendment freedoms. Jack Valenti, president of the Motion Picture
Association of America, captured this point well just one month after
the shooting at Columbine: "There is a perception of rabid violence
in the country that is contradicted by the numbers, which show that
youth violence is going down. However, perception is what really
counts in the world.'
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The irony should now be clear: the First Amendment protection
that provides journalists with the freedom to engage in sensational
110. Id. at 16.
111. Id. at 59.
112. Wallace & Fiore, supra n. 75, at 131.
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and finger-pointing coverage of events like Columbine and Diana's
death threatens to erode the First Amendment protection provided
to other aspects and sectors of the media such as movies, music and
video games, as well as to non-mainstream journalists like the
paparazzi. The authors have articulated the steps of this troubling
process in the Introduction. Before engaging in wall-to-wall coverage
of the next school shooting or other event in which a media-blame
news frame might be constructed, journalists might consider the steps
of this process and contemplate, along the way, how they might
reduce the danger of creating false public perceptions that affect First
Amendment freedoms.
